Consequences of
Management: (1):

HSE v Perryman
PropertiesLtd

CDM breach

Injury from afall at
height

MANAGEMENT

The Consequences!

Running a property business can be complex: ‘it's
rather like juggling cats”, one agent recently confide d to
ISA, “and demands a finely-tuned balance bet\ een
different needs - the freehold owners of the buildin | on
the one hand and the tenants or lease-holders « n the
other”

A managing agent, by the terms of contract, will ofsmsume a form of ‘Loco 1

parentis’, and suffer liability

procedure occur. For example, the owner of a block tf flél not take too kindly t
prosecution for breach of CDM regulations, if the jétoanising repairs had be
delegated to the managing agents, and they failed to gipermaalvice or follow tf 3

correct proced ures.

if things go wrong, padiarly if breaches of statutc
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Consequences of not complying with the CDM Regulatiors eanphasised by t e
recent successful prosecution brought by the Health afetySBxecutive again t

Perryman Properties Ltd.

The case, which was brought by the Health and Safetguive (HSE), was heard at
the City of London Magistrates Court on 9 February. rypean Properties of Crav n
Park Road, London N15 6BL pleaded guilty to breaching Regulatij¢a) of th
Construction (Design and Management) (CDM) Regulations 200 Court heai |
that on and around 14 April 2008, Perryman Properties Ltd eegpl®emetriu
Michael to carry out construction work without managitg troject properly «r

checking he was competent.

Demetrius Michael of Lonsdale Drive, Oakwood in Enfigldaded guilty to breachii g
Section 3(2) of the Health and Safety at Work etc.148at4.

Demetrius Michael was fined £6,000 and ordered to pay thedats of £4,430.3.
Perryman Properties Ltd was fined £7,000 and ordered to pay £4.486t85

The Court heard that Perryman Properties hired Mideaefurbish Unit 7, Fountay e
Road in Haringey, a building that had been used as manufecpremises. He w s
instructed to partition it into approximately 30 separatésuMr Michael subcontract d
some of the work to Ahmet Ergun, an employed builder tgadis Ergun Buildin |

Services.

On 19 May 2008, an unskilled labourer Aydin Acay, was workirtg Wr Ergun, whi
had been instructed by Mr Michael to inspect part ofrtoé Mr Acay stepped ontc a
section of asbestos cement sheeting and fell aboainsha-half metres onto a conci te
floor, suffering two fractured vertebrae.
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The investigation found that Perryman Properties Ltédaio appoint a constructic
design and management co-ordinator and a principal comtrdatled to check tt
competence of people they had appointed and because oth#dyisemployed &
incompetent contractor, Demetrius Michael. The compaag failed to ensure the
were suitable management arrangements for the project.

In turn, Demetrius Michael failed to ensure that thekers, for whom he wi
ultimately responsible, including Mr Acay and Mr Ergun, everot exposed to ri
including those of falling from height.

HSE Inspector Paul Hems said:

"Clients have one of the biggest influences over the wagjaqtris run and because of
this, they are accountable for the impact their approach htsedmealth and safety of
those working on the project. Perrymans Properties Lttilsdao discharge its client

duties contributed to the creation of an unsafe working environatehé site.

As the person in control of the site, Demetrius Michadédaio ensure that work was
properly planned, appropriately supervised and carried out in a mames a result of
this Mr Acay fell through a fragile roof and suffered sesidnjuries to his lower spine
and his hands".
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Consequences of
M anagement (2):

Restriction on
smoking in common
areas

Need for signage

The Smoke-free (Premises and Enfor cement) Regulations 2006 (S| 3368) and
The Smoke-free (Exemptions and Vehicles) Regulations 2007 (S| 765).

Whether you are a smoker or not, the ‘light-up’ brigam#ioues to come under sie

Managers of communal property need to be particularly evadr anti-smokin
legislation, particularly clause 3 of the Smoke-free (BEptions and Vehicle

Regulations, (Private Accommodation). In particulath@igh a private dwelling, su :

as a self-contained flat is not required to be a ‘snie-area’ under curre
legislation, any parts shared in common with other lilwgd, are. This might include
communal garage, outhouse or other structure, or indeedalleeand passagew:
shared in common as a means of access. A hallvargdtby two flats is under t
same level of control as the lift and communal parts multi-flat unit.

Similar controls apply to any office or work-shop witha private dwelling, if perso
are invited to enter that part which is used for woRor example, a surveyor w
works from a room at home and ‘smokes like a chimrean’ continue to do so as Ic
as that part of the accommodation is not sharedsegi@tary or others, including ¢
visitor. There is no exemption to permit ‘consentidglts’ to ‘puff away together.’

To supplement and reinforce the ‘no smoking’ prohibitidme Smoke-free (Signs)
Regulations 2007 requires at last one A5 notice to be posted in a promipesition
stating ‘No smoking. It is against the law to smoke in these premises.”

The regulations are regarded by many as unnecessaribuouatic and heavy-hand
particularly for small multiple units of accommodatiomdaoffice accommodatic
attached to a dwelling. However, a complaint from anéerned citizen’ or a sp
inspection carried out for some other reason could legordsecution by the loc
authority licensing team.

The landlord owner of a HMO or multiple-accommodationt,ufimed for not havin
notices posted, would almost certainly expect the managiegts to meet the cosi
the agents had not given due advice of the legal requirenremelation to commc
parts.

The requirement might also be a matter to point outiovey of a self-contained flat,
correct procedures are not in force in the commorsarea
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Consequences of
M anagement (3):

Corpor ate Manslaughter
and Cor porate Homicide
Act 2007 (CMCHA):

Duty of care

Sentencing guidelines

S. 37 of The Health and Safety at Work Act 1974 made provision for a bo
corporate to be proceeded against and punished if proved gfilan offenc
‘committed with the consent or connivance of, orhve been attributable to ¢
neglect on the part of, any director, manager, segretaother similar officer of tf
body corporate.” The provision is still in force, mansequences have been n
stricter in the event of a fatality, by introductiohCMCHA 2007.

CMCHA 2007 is specifically for prosecution of organisatiansl not individuals whe
a person’s death has occurred, and the organisationohasitted a gross breach
duty of care to the deceased victim under the law of gegte. The organisatic
include a wide range of government departments, but alporedions and partnersh
which employ people.

The ‘relevant duty of care’ is defined by S2(1) as:

a. aduty owed to it employees or to other persons wgikinthe organisatiol
or performing services for it;

a duty owed as occupier of premises
c.  aduty owed in connection with —

i. the supply by the organisation of goods or services;

ii. the carrying on by the organisation of any constructiomaintenance
operation;

iii. the carrying on by the organisation of any other aigtivbin a
commercial basis, or

iv. the use or keeping by the organisation of any plant, vebiclgher
thing.

CMCHA 2007 is particularly relevant to persons who dielsthield in custody; a
detained as patients in secure accommodation, or ang Insported to sect
accommodation. However the first prosecution of camomanslaughter under
Act is to be tried at Bristol Crown Court against tbale director of Cotswo
Geotechnical Holdings Ltd, following the death of a yogeglogist after a mud-sli
in a trench.

On 15 February 2010, thgentencing Guidelines Council (SGC) issued guidelin
under S 170(9) of th€riminal Justice Act 2003 for instances where Corpor
Manslaughter is proved, and recommends that the approfinateshould not k
appropriately related to turnover or profit. It willdem be less than £500,000 but |
be measured in millions of pounds. This is in additionaty order to pay ti
prosecution costs. Compensation would normally be adsitdssa civil action.

The guidelines advise that it will be relevant if tieefhas the effect of putting 1
defendant out of business, but in bad cases this reglit e an acceptable outcon

The issues of the Act do have a consequence for all pyop@nagers and those
charge of sites, workplaces, and processes to ensurgafleit management is tree
diligently, and from senior management downwards, andneoely by a ‘lip-service
approach.
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